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VEMORANDUM
On February 9, 2000, plaintiff Theresa Stephen ["Stephen"]
demanded the reinstatenent of Bellows International, Ltd.
["Bellows"] as a defendant, the return of her bond, and the
recusal of the undersigned judge fromthis case. The Court wll
reinstate Bell ows as a defendant to these proceedi ngs and deny
the plaintiff's other requests.
FACTUAL SUMVARY
Last May, Bellows served a notice on Stephen, who resides in

Maryl and, requesting security for costs that the Court could

award at the conclusion of the case. Al though the Virgin Islands
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Code states that out-of-state plaintiffs nust guarantee or
provide security for such costs upon request,! Stephen did not
respond to the defendant's notion, offer a guarantee, or deposit
security for costs with the derk of Court. Several nonths
| ater, Bellows noved to dism ss Stephen's conplaint for failure
to respond to its request for security. (See Def.'s Mt. to
Dismiss, Nov. 12, 1999, at 1 (citing 5 V.1.C. 8 547(d)).) The
Court reserved ruling on that notion and directed Stephen to post
a nodest security for costs in the anobunt of one thousand dollars
by January 10, 2000. (See Order, Dec. 9, 1999.)

No response fromthe plaintiff was evident on January 11,
2000, when Bellows renewed its notion to dismss for failure to
post security for costs. Stephens did not respond to this

notion, so the Court dism ssed Bell ows as a defendant. (See

1 See V.|. CooE ANN. tit. 5, 8§ 546:

(a) If the plaintiff resides out of the Virgin Islands or is a
foreign corporation, the defendant nmay serve a notice requiring
security for the costs which nay be awarded agai nst the plaintiff.
After the service of such a notice, all proceedings in the action
shall be stayed until security is given by the plaintiff.

(c) Security shall be given under this section either -

(1) after notice by filing wth the clerk an undertaking with
sufficient sureties to the effect that they will pay such costs as
may be awarded against the plaintiff by judgment, or in the
progress of the action, not exceeding the sum of $1000; or

(2) pursuant to court order by making a deposit with the clerk
such additional sumas the Gurt may direct.

(d) The court may dismss the action if security is not given
within 30 days after the service of a notice requiring security or
an order requiring new or additional security.



St ephen v. Antigua Brewery, Ltd.
Civ. No. 1998-130

Menor andum

Page 3

Order, Feb. 2, 2000.) One week later, Stephen submtted the
demands di scussed in this Menorandum Attached to that pleading
was docunentary evidence that her attorney had submtted $1, 000
security on January 10'", the deadline set by the Court. (See
Pl."s Mt., Feb. 9, 2000, Ex. A)
DI SCUSSI ON

The plaintiff's terse demand for disqualification invokes
title 28, section 455 of the United States Code, which states
that a judge "shall disqualify hinmself in any proceeding in which
his inpartiality mght reasonably be questioned. . . . [or w] here
he has a personal bias or prejudice concerning a party." 28
US C 8§ 455(a)-(b)(1); (see also PI."'s Mot. at 1); see also 4
V.1.C. 8 284. In support of her notion, Stephen avers that

[i]t nmust be obvious that the court did not check its
records prior to issuing it[s] order of dismissal. The
only conclusion that can be arrived at is, that the
Judge hoped that the bond woul d be so burdensone that
plaintiff would be unable to pay. It is part of a
pattern whi ch has been exhibited by this Judge in other
matters, including, (Cvil No. 1994-60), which is
presently on appeal before the Third Crcuit; Cvil No.
1997-218, in which the Judge refused to make a ruling
[on] a wit of nmandanmus for alnost 2 years; Civil No.

[ 19] 96- 268, in which the Judge cancelled a hearing on
the norning it was scheduled to prevent plaintiffs from
maki ng a record.? The actions of Judge Moore, in this
and the other cases cited[,] shows the type of bias
against the clients of this attorney that it would be

i npossi ble to expect an inpartial ruling on his part in

2 See infra pages 5-6 (discussing and rejecting cited cases as
grounds for conplaint of judicial antagonism.
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this matter.
Def endant Bel |l ows International, Ltd., showed bad

faith in filing a notion to dismss for failure to post

t he bond because | ooking at the conputerized record in

the District Court would have shown that the bond was

pai d.
(See PI."s Mot. at 2.)

The present situation called for investigation, not
i nvective. It is crystal clear that Stephen's attorney did not
|l ook into the facts alleged in Bellows' renewed dism ssal notion
or bother to review the case file before signing and subnitting
the present notion for recusal. |[|f counsel had checked the
Court's records or "look[ed] at the conputerized record in the
District Court," (see id.), as he urged opposing counsel to do,
he woul d have realized that the bond purchased by his client was
never filed or entered on the case docket. (See App., infra
(copy of docket, printed Feb. 9, 2000).) Instead, Stephen and
her attorney accused Bellows and this tribunal of "bad faith,"
and charged that, judging fromcounsel's other experiences, "it
woul d be inpossible to expect an inpartial ruling . . . in this
matter." (See Def.'s Mot. at 2.) These are grave, unfounded
accusations. The record of this case establishes that the
under si gned judge harbors no bias against the plaintiff or her
attorney, and has consistently applied reasonable interpretations

of the law to the known facts. Stephen's attorney has not

adduced evi dence of personal, extrajudicial bias. He nerely
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presents evidence of a decision predicated on an inconplete view
of the facts: Wen Bellows noved for dismssal, and when the
Court granted Bellows' notion, neither entity knew that Stephen
had subm tted security for costs. Accordingly, neither Bell ows'
notion nor the Court's dism ssal order give rise to any
appearance of inpropriety.

Further, none of the District Court cases cited in Stephen's
demand for recusal |lend the thinnest reed of support to the
all egation that the undersigned judge bears sone ani nmus toward
her attorney. |In Trotman v. Trotnman, G v. No. 1994-060, this
j udge conducted a bench trial and ruled in favor of the party
represented by Stephen's attorney, awardi ng certain fees and
costs. (See Orders, Civ. No. 1994-060, Aug. 19, 1997, Apr. 28,
1997.) In Radinson v. Virgin Islands Housing Authority, C v. No.
1996- 268, this judge cancelled a hearing w thout objection by
St ephen' s attorney because it could resolve the issues presented
Wi t hout argunment. (See Pl.'s Mot., G v. No. 1996-268, My 2,
1997.) Stephen's attorney did not "contend on appeal that [his
clients] were not given an adequate opportunity to present
evidence [to] the District Court." See Radinson v. Virgin
| sl ands Housing Auth., Cv. No. 96-268, slip op. at 5 n.1 (3d
Cr. Jan. 21, 1998). Lastly, in the case of In re Lionel Pratt,

Cvil App. No. 1997-218, this judge schedul ed the petition
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submtted by Stephen's attorney for hearing before the Appellate
Division only three nonths after it was filed, and dism ssed it
Wi thin a year on counsel's request. The plaintiff's terse and
i naccurate "laundry list" of cases in which her attorney suffered
del ays or disagreed with decisions of the Court would not |ead a
reasonabl e person to doubt the inpartiality of the undersigned
judge. Adverse rulings, delays, cancellations, and even errors
sonetinmes arise out of judicial proceedings, but they do not
general ly provide grounds for recusal. See, e.g., Johnson v.
Truebl ood, 629 F.2d 287, 291 (3d G r. 1980); Myberry v. Maroney,
558 F.2d 1159, 1162-63 (3d Cr. 1977).

St ephen's contention that the undersigned judge bears sone
deep-seated antagonismtoward her attorney is especially
per pl exi ng when one considers that the Court declined to dismss
Bel | ows fromthese proceedi ngs on four separate occasions |ast
year. (See Orders, Cct. 13, 1999, Aug. 26, 1999, Aug. 23, 1999,
July 23, 1999.) Her attorney's assunption that the Court's
dism ssal on the fifth instance nust stem from extrajudicial bias
both inplies a inprobable standard of judicial infallibility and
confirms the depths to which civil advocacy has fallen. The
Court will deny the plaintiff's unwarranted demand for recusal.

It remains for the Court to consider Stephen's demand for

Bel | ows' reinstatenent, which asks the Court to reconsider its



St ephen v. Antigua Brewery, Ltd.
Civ. No. 1998-130

Menor andum

Page 7

previous dismssal order. "A notion for reconsideration serves
to 'correct manifest errors of law or fact or to present newy

di scovered evidence.'" See Bluebeard' s Castle, Inc. v. Del mar

Mtg., Inc., 32 V.I. 278, 284 (D.V.I. 1995) (quoting Harsco v.

Zlotnicki, 779 F.2d 906, 909 (3d Cr. 1985)).

Exhibit Ato the plaintiff's notion, which evidences that
her attorney submtted the required security on January 10, 2000,
i's not new y-di scovered evidence. Stephen's attorney could have
brought that docunent to the Court's attention by responding to
Bel |l ows' renewed notion to dismss. He did not, and thus all owed
the Court to receive the inpression that his client had failed to
provi de one thousand dollars' security for costs as previously
ordered, which ultimtely led to Bellows' dismssal. "At best,
this was professional negligence; at worst, it was inconpetence.”
M&T Mort. Corp. v. C Aron Wiite-Hamilton, 49 F. Supp.2d 802, 805
(D.V.1. 1999).

The Court is reluctant, however, to punish the plaintiff for
the sloth of her counsel. Stephen's notion for reconsideration
corrects an inportant error or omssion in the facts generally
known to the Court on February 2, 2000. (See Pl.'s Mdt., Ex. A)
The Court will vacate its dism ssal order and grant Stephen's
notion to reinstate Bell ows as a defendant. Stephen's denmand for

the return of her bond is nobot. (See Order, Dec. 9, 2000.)
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ENTERED this 3d day of March, 2000.

FOR THE COURT:

/s/

Thomas K. Moore
District Judge
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ORDER

For the reasons delineated in the attached Menorandum it is

ORDERED that the plaintiff's request for reinstatenent of
Bellows, Int'l, Ltd. as a defendant to this action is GRANTED.
The Clerk of Court shall anmend the docket to reflect that the
plaintiff submtted security for costs on January 10, 2000, and
the parties shall anmend the caption in subsequent filings to
reflect Bellows' return to these proceedings. It is further

ORDERED that the plaintiff's demands for return of her bond

and disqualification of the undersigned judge are DEN ED
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ENTERED this 3d day of March, 2000.

FOR THE COURT:

/s/
Thomas K. Moore
District Judge

ATTEST: Copi es to:
ORI NN ARNOLD Honor abl e Geoffrey W Barnard
Clerk of the Court Kenth W Rogers, Esq., St.

Thomas, U.S. V.I.
Henry C. Snock, Esq., St.
By: /sl Thomas, U.S.V.I.

t K Ms. Jackson
Deputy C er J. S. Mllard, Esq.
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